Assistant Education Secretary Catherine Lhamon Should Resign

For Repeated and Willful Violations of Her Oath of Office

September 21, 2023

Catherine Lhamon previously served as Assistant Secretary for Civil Rights of the U.S. Department of Education
from 2013 to 2017. One of her main functions was to enforce the 2011 Dear Colleague Letter, which drew
criticism from across the political spectrum.! Despite these concerns, Lhamon was named to lead the
Department of Education Office for Civil Rights in 2021, again attracting strong criticism.?

When Lhamon became a federal employee, she took this solemn Oath of Office:

“I will support and defend the Constitution of the United States against all enemies, foreign and
domestic; that | will bear true faith and allegiance to the same.”

But as soon as she assumed her second tenure, Lhamon began work on a new Title IX regulation,? a policy that
violated the Constitution of the United States in three ways:

1. Article 1, Section 1: Authorization of Congress to exercise “All legislative Powers.”

Congress passed Title IX in 1972 with the understanding that Title IX was intended to apply to the male and
female sexes.* Title IX was not intended to include protections on the basis of gender identity.

Judge Kim R. Gibson of the United States District Court for the Western District of Pennsylvania wrote:

“Title IX’s language does not provide a basis for a transgender status claim. On a plain reading of the
statute, the term “on the basis of sex” in Title IX means nothing more than male and female, under the
traditional binary conception of sex consistent with one’s birth or biological sex.... The exclusion of
gender identity from the language of Title IX is not an issue for this Court to remedy. It is within the
province of Congress—and not this Court—to identify those classifications which are statutorily
prohibited.”®

Lhamon’s proposal to change the definition of “sex” represents a usurpation of Congressional authority.
2. First Amendment: “Congress shall make no law...abridging the freedom of speech.”

In Davis v. Monroe County Board of Education, the Supreme Court defined sexual harassment in the
educational context as conduct that is “so severe, pervasive, and objectively offensive, and that so undermines
and detracts from the victims’ educational experience, that the victim-students are effectively denied equal
access to an institution’s resources and opportunities.”® The 2020 Title IX regulation closely followed the
language of this Supreme Court precedent.’
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But in 2022, the Department of Education proposed to reject the Supreme Court’s speech-protective definition
of sexual harassment, proposing that speech would only need to be “pervasive” or “severe” to violate Title IX.
The draft regulation defines verbal harassment as:

Any “unwelcome sex-based conduct that is sufficiently severe or pervasive, that, based on the totality
of the circumstances and evaluated subjectively and objectively, denies or limits a person’s ability to
participate in or benefit from the recipient’s education program or activity (i.e., creates a hostile
environment).”

One federal court ruled such a definition to be “staggeringly broad.”®

3. Fourteenth Amendment: No State shall “deprive any person of life, liberty, or property, without due
process of law.”

Dozens of federal courts have affirmed a series of due process rights in the higher education context, including
the rights to an impartial investigation, elimination of pro-complainant bias, notice to the accused, cross
examination, access to evidence, and evaluation of evidence.® As Judge Robert Jonker noted in Munoz v.
Michigan State University, “Everyone agrees that procedural due process is implicated when a public university
imposes a suspension of this magnitude.”1°

But Catherine Lhamon'’s proposed regulation would severely weaken or eliminate the following due process
protections for students accused of a Title IX infraction:!!

e Independent and impartial investigations
e Unrestricted access to evidence
e Right to a live hearing and cross-examination

In addition, the proposed Title IX regulation would impose detrimental effects on other aspects of American
life, including women’s sports, parental rights, as well as the gender transitioning of underage children.?

When the Senate debated the Catherine Lhamon nomination in 2021, critics warned, “the wolf is at the
door.”*3 Subsequent events have confirmed this dark prediction.*

Catherine Lhamon has repeatedly and willfully violated her Oath of Office, thereby weakening our
Constitution. For these reasons, the undersigned organizations hereby call for the immediate resignation of
U.S. Assistant Education Secretary Catherine Lhamon.
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Signed,

National Groups (32):

SAVE (Stop Abusive and Violent Environments)
American Association of Evangelicals (AAE)
AFA Action

Amac Action

Americans for Limited Government
American Life & Liberty PAC

American Principles Project

American Values

America’s Black Robe Regiment

Catholics Count

Center for Military Readiness

Citizens for Renewing America
Conservatives of Faith
ConservativeHQ.com

Eagle Forum

Global Strategic Alliance

Katartismos Global

Law Offices of Philip A. Byler

Less Government

Men and Women for a Representative Democracy
in America

Mission America

National Association of Scholars

No Left Turn in Education

Palm Beach Freedom Institute

60 Plus Association

Speech First

Strategic Coalitions & Initiatives, LLC
Tin Fulton Walker & Owen, PLLC
United Families International

We the People USA PAC

Women for Democracy in America
Worldwide Organization For Women (WOW)
State Groups (27):

Alexander Hamilton Institute for the Study of
Western Civilization

American Life & Liberty PAC, Virginia

California Association of Scholars

Child Protection League

Eagle Forum of Michigan

Family Policy Institute of Washington

Girls Deserve Privacy

Greenwich Patriots

Independent Women's Network, Bismarck Chapter
Louisiana Family Forum

Louisiana Save Our School

Moms for Liberty, Bay County, Florida

Moms for Liberty, Baltimore County, Maryland
Moms for Liberty, Carroll County, Maryland
Moms for Liberty, Cecil County, Maryland

Moms for Liberty, Howard County, Maryland
Moms for Liberty, Montgomery County Maryland
Ohio Value Voters

Protect Ohio Children Coalition

Rhode Island Center for Freedom and Prosperity
Roughrider Policy Center

Tennessee Eagle Forum

Texas Eagle Forum

Texas Freedom Coalition

United Against Racism in Education

Utah Eagle Forum

Virginia Association of Scholars



