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regulations,? coordinated a Due Process Statement signed by nearly 300
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information on the due process violations of faculty members,¢ published
a comprehensive analysis of the current Title IX regulations and the
overwhelming weight of judicial authority supporting the regulations,”
and more.®

Through its research and experiences, SAVE identified the
disparate treatment and discrimination, particularly against male
students, in campus disciplinary processes since 2011. This research
shows a dire need for a clear Title IX pleading standard and for greater
procedural protections for accused students.

The undersigned firm was retained by SAVE to draft and file this
amicus brief. The brief was specifically authorized by SAVE’s President,
Edward Bartlett, who reviewed and approved it to be filed on behalf of
SAVE. No party or their counsel drafted any part of this brief. Apart from
SAVE, no person or entity funded the preparation and submission of this

brief. All parties consent to the filing of this brief.
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SUMMARY OF ARGUMENT

Campus justice is best served when universities resolve allegations
of sexual assault using fair procedures, unencumbered by bias on the
basis of sex. Too often, however, gender bias and hostility to due process
permeate adjudications of Title IX claims. This record has generated an
explosion of litigation by accused students and a corresponding rapid
evolution 1n both Title IX law and constitutional due process
jurisprudence. Here, the district court erred when it failed to take note of
these significant changes in both areas.

In addressing Title IX claims, public policy strongly favors this
Court adopting the Purdue standard,? which more accurately fulfills Title
IX’s text and purpose. Purdue is now the plurality standard across
federal circuit courts and the majority standard across federal district
courts. That no circuit has expressly rejected Purdue weighs heavily in
favor of adopting it here. For these reasons, this Court should utilize
Purdue to formalize a clear and straightforward Title IX pleading

standard.

9 Doe v. Purdue Univ., 928 F.3d 652, 667-68 (7th Cir. 2019).



The Mathews factorsl® similarly support a finding that cross-
examination 1s required in student disciplinary proceedings anytime
credibility of the parties or witnesses is at issue. Without cross-
examination, universities prevent students from exposing contradictions,
Inconsistencies, or ulterior motives in the opposing side's narrative,
thereby depriving them of a meaningful opportunity to be heard. For
these reasons, this Court should find that cross-examination in the

campus disciplinary context is required by due process.

ARGUMENT

I. Public policy favors this Court’s adoption of the Purdue standard
both on its merits and because it ensures uniformity across the
circuits.

Title IX provides “[n]Jo person in the United States shall, on the
basis of sex, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any education program or activity
receiving Federal financial assistance.” 20 U.S.C. §1681(a). “The text of

Title IX prohibits all discrimination on the basis of sex,” including in

10 Mathews v. Eldridge, 424 U.S. 319, 335 (1976).



university disciplinary processes. Sheppard v. Visitors of Virginia State
U., 993 F.3d 230, 235 (4th Cir. 2021).

Since the April 4, 2011 “Dear Colleague Letter,”11 sex
discrimination against accused males has proliferated on college
campuses.12 Where pre-2011 accused student Title IX lawsuits were “few
and far between,”13 since 2011, over 640 have been filed.14 According to
Brooklyn College Professor KC Johnson, to date there have been 214
judicial decisions primarily favorable to accused students, 210 favorable
to a university, and 107 settled before any court decision.1®> Gary Pavela,
a fellow for the National Association of College and University Attorneys,
explained, “[iln over 20 years of reviewing higher education law cases,

I've never seen such a string of legal setbacks for universities, both public

11 U.S. Dept of Educ, Dear Colleague Letter, (Apr. 4, 2011),
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.html.

12 Samantha Harris & KC Johnson, Campus Courts in Court’ The Rise in Judicial
Involvement in Campus Sexual Misconduct Adjudications, 22 N.Y.U. J. Legis. & Pub.
Policy 49 (2020).

13 Id,

14 KC Johnson, Sexual Misconduct Accused Student Lawsuits Filed (post 2011-Dear
Colleague Letter),
https://docs.google.com/spreadsheets/d/11ldNBm_ynP3P4Dp3S5Qg2JXFk70mI_MPw
NPmNuPm_KnO/edit#gid=0.

15 KC  Johnson, Post  Dear-Colleague  Letter  Rulings/Settlements,
https://docs.google.com/spreadsheets/d/1CsFhy860xh26SgTkTq9GV_BBrv5NAA5z9c
c178Fjk3o/edit#gid=0 (accessed Sep. 30, 2021).
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and private, in student conduct cases . . . University sexual misconduct

policies are losing legitimacy in the eyes of the courts.”16

a. Given the rapid adoption of Purdue, this Court should follow suit
to avoid creating a formal circuit split.

The explosion in Title IX litigation prompted a major shift in the
law. Appellant correctly notes that while courts previously followed the
“pre-explosion” standards of “erroneous outcome” and “selective
enforcement” under Yusufl” this was dramatically changed by the
Purdue decision. Purdue articulated a standard that simply determines
whether “the alleged facts, if true, raise a plausible inference that the
university discriminated against” the plaintiff on the basis of sex.”
Appellant’s Br., at 13-15; Purdue, 928 F.3d at 667-68. Since 2019, the
Third, Fourth, Seventh, Eighth, Ninth, and Tenth Circuits have adopted

the pleading standard outlined in Purdue. Id.

16 Jake New, Out of Balance, INSIDE HIGHER ED (Apr. 14, 2016),
https://www.insidehighered.com/news/2016/04/14/several-students-win-recent-
lawsuits-againstcolleges-punished-them-sexual-assault.

17 Yusuf'v. Vassar Coll., 35 F.3d 709, 715 (2d Cir. 1994).



The Second and Sixth Circuits have not yet adopted Purdue, but
have signaled a departure from the earlier Yusuf'standards. Previously,
these Circuits both embraced the earlier Yusuf standards before the
Purdue decision.'® Nonetheless, following Purdue, the Sixth Circuit
favorably cited Purdue for the proposition that, in an “erroneous
outcome” claim, the “perplexing” basis of a university decision can, in and
of itself, support an inference of gender bias. Doe v. Oberilin College, 963
F.3d 580, 587-88 (6th Cir. 2020).

The Second Circuit moved beyond Yusufin favor of the burden
shifting MecDonnell-Douglas test (used for Title VII cases).!® Doe v.
Columbia U., 831 F.3d 46, 53-59 (2d Cir. 2016) (undertaking no Yusuf
analysis and instead holding the plaintiff had made out prima facie case

under McDonnell-Douglas).?® In short, the only two circuits that

18 Yusuf, supra, Doe v. Miami Univ., 882 F.3d 579, 589 (6th Cir. 2018).

19 McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).

20 The First and Eleventh Circuits have applied Yusufs doctrinal categories, but only
in cases where both parties accepted Yusuffor pleading purposes. See, e.g., Doe v.
Trustees of Boston College, 892 F.3d 67 (1st Cir. 2018); Doe v. Valencia College, 903
F.3d 1220 (11th Cir. 2018). The D.C. Circuit has never heard an appeal filed by an
accused student in a Title IX case, but the most recent opinion at the district court
level adopted the Purdue standard. Doe v. American Univ., 2020 U.S. Dist. LEXIS
171086, *22 (D.D.C. September 18, 2020).



explicitly adopted Yusuf before 2019 both have — at the very least —
eroded that precedent.

Thus, since 2019, every circuit asked to adopt the Purdue standard
has done so. Now followed by six circuits, Purdue is the plurality
standard among circuit courts and the majority standard among district
courts.

If this Court were to expressly reject Purdue, it would be the first
federal circuit to do so, creating a formal circuit split. This Court
previously held there must be a “compelling reason to create a circuit
split.” U.S. v. Nesmith, 866 F.3d 677, 680 (5th Cir. 2017). Other circuits
have similarly held that circuit splits should be avoided. See e.g., U.S. v.
Thomas, 939 F.3d 1121, 1130 (10th Cir. 2019) (“the greater the number
of circuits that are aligned together, the more an appropriate judicial
modesty should make us reluctant to reject that uniform judgment”);
Padilla-Ramirez v. Bible, 882 F.3d 826 (9th Cir. 2017) (only a
“compelling” or “strong” reason can justify a circuit split where
enforcement of federal statute is at issue) cert. denied, 139 S. Ct. 411
(2018) . Here, no compelling reason exists to avoid adopting Purdue,

which best fulfills the purpose of Title IX. Moreover, Appellee cannot



show imposing extratextual barriers to victims of discrimination serves
the text or purpose of Title IX. See Appellant’s Br. at 17-19; Purdue, 928
F.3d at 667 (“we see no need to superimpose doctrinal tests on the
statute”). There is no compelling reason to create a formal circuit split
given the clear textual logic of Purdue. Accordingly, this Court should

adopt Purdue and avoid creating a formal circuit split.

b. The Purdue standard is favored by public policy because it more
effectively enforces Title IX’s prohibition on sex discrimination.

Purdue is also the standard favored by public policy. Under the
Yusuf framework, students who allegedly suffered sex-based
discrimination by their universities sometimes failed to meet doctrinal
elements not found in the Title IX statute. For example, in Doe v. U. of
Denver, the Tenth Circuit discussed a campus adjudication that
“lookled]... like a railroading” but nevertheless granted the university’s
summary judgment because the plaintiff’s clear evidence of anti-
respondent bias did not satisfy Yusufs second prong. Doe v. U. of Denver,
952 F.3d 1182, 1201-2, n. 18 (10th Cir. 2020), but see Doe v. U. of Denver,
1 F.4th 822, 829-36 (10th Cir. 2021) (adopting Purdue and reserving the

question of whether the university employed “anti-respondent” bias or



“anti-male” bias for the jury, denying summary judgment to the
university).

Further, a recent Eighth Circuit case demonstrates how applying
Purdué€s cleaner approach can illuminate plausible claims of sex
discrimination that Yusufs doctrinal tests obscure. Doe v. Univ. of Ark.-
Fayetteville, 974 F.3d 858 (8th Cir. 2020). In Doe v. Univ. of Ark., the
court held that an illogical finding of responsibility, public pressure on
the school to vindicate claims of female accusers, and a procedural
irregularity combined to support an inference of sex discrimination. /d.
at 865-866.21

Another feature of the Purdue standard is that it allows courts to
consider all the facts of the case, including the discriminatory finding of
responsibility, which in some cases is the strongest evidence of

discrimination. See Oberlin, 963 F.3d at 587-88 (“Doe's strongest

21 See also Doe v. Regents of the Univ. of Minn., 999 F.3d 571, 579 (8th Cir. 2021)
(reversing district court that had applied Yusufstandard, noting that “[t]he district
court concluded that a university’s bias in favor of the victims of sexual assault does
not establish a reasonable inference of bias against male students . . . While the
circumstances here also give rise to a plausible inference of bias in favor of sexual
assault victims rather than against males, ‘[slex discrimination need not be the only
plausible explanation or even the most plausible explanation for a Title IX claim to
proceed.”).

10



evidence [of Title IX discrimination] is perhaps the merits of the decision
itself in his case”). As in Oberlin, it appears Appellant’s strongest
evidence may be the merits of the decision itself.

Here, Texas A&M allegedly made inconsistent and contradictory
findings that resulted in labeling Appellant a sex offender. Taking the
accusing, female student at her word, Texas A&M found she consented
to two sex acts, but not to a sex act directly in between the two consensual
sex acts. Appellant’s Br. at 5. Texas A&M’s blanket acceptance of this
testimony, especially considering the accuser changed her story during
the hearing, is strong evidence of discrimination. Texas A&M’s finding —
and the basis therefor — may be Appellant’s strongest evidence of a Title
IX violation. Purdue would permit the court to consider this strong
evidence of discrimination, thereby enforcing the text and purpose of
Title IX. Because Purdue more effectively enforces the statute, this Court
should adopt the Purdue standard.

For these reasons, this Court should adopt the Purdue standard,
following the lead of every other circuit to consider the question since

2019.

11



II. Public policy favors cross-examination in quasi-criminal
university disciplinary proceedings in public schools.

Cross-examination 1s an ancient and traditional legal principle,
dating back to the Old Testament.22 In the campus disciplinary context,
it 1s imperative that public university tribunals minimize the chances for
wrong findings due to the extremely high stakes (ie. being found
responsible of sexual misconduct). Cross-examination is essential to this
goal because it allows each side to challenge the other, exposing
contradictions, faulty memories, or ulterior motives, and thereby
uncovering the truth. Cross-examination is “beyond any doubt the
greatest legal engine ever invented for the discovery of truth.” £.g., Doe
v. Brandeis U., 177 F. Supp. 3d 561, 605 (D. Mass. 2016) (Brandeis, J.),
citing 3 Wigmore, Evidence § 1367, p. 27 (2d ed. 1923).

Public policy favors cross-examination in this context because the
balance of interests favors strong procedural protections. Mathews, 442
U.S. at 335. College students bear extreme risks; but must face these

high stakes without the benefit of being attorneys trained in defense

22 David French, Betsy DeVos Strikes a Blow for the Constitution, NAT'L REV. (Nov.
16, 2018), https://www.nationalreview.com/2018/11/betsy-devos-strikes-a-blow-for-
the-constitution/.

12



litigation strategy, trial advocacy, negotiation, or examination of
witnesses. Further, the penalties for being found responsible at the end
of a Title IX disciplinary process approach those of a criminal proceeding.
As recognized by the Sixth Circuit:

Being labeled a sex offender by a university has both an
immediate and lasting impact on a student’s life. [They] may
be forced to withdraw from his classes and move out of his
university housing. His personal relationships might suffer.
And he could face difficulty obtaining educational and
employment opportunities down the road, especially if he is
expelled.

Doe v. Baum, 903 F.3d 575, 582 (6th Cir. 2018) (emphasis added).
Acknowledging these life-altering effects, Appellant correctly argues
universities have no interest outweighing this risk of deprivation under
the factors set forth by the Supreme Court in Mathews. Appellant’s Br.
at 40-43 (citing Mathews, 424 U.S. at 335).

Authorities in both the Executive and Judicial branches have
similarly recognized the importance of safe-guarding due process
protections for accused students. In passing the 2020 Regulations, the
Executive Branch requires cross-examination in campus Title IX
disciplinary proceedings. See 34 C.F.R. §106.45(b)(6)(i). Courts also have

recognized the 1importance of cross-examination in the campus

13



disciplinary context. Citing Mathews, courts have held cross-
examination is required by the Constitution. See generally, Doe v. Baum,
903 F.3d 575 (6th Cir. 2018) (holding that when credibility is at issue,
student is entitled to true cross-examination); Haidak v. U. of
Massachusetts-Amherst, 933 F.3d 56, 70 (1st Cir. 2019) (holding “some
form” of cross-examination is required, if only through a hearing panel,
provided the hearing panel “conductls] reasonably adequate
questioning”); Doe v. Regents of Univ. of California, 28 Cal. App. 5th 44
(2018) (holding selective questioning by a hearing panel can violate
student’s due process rights); see also Doe v. U. of Scis., 961 F.3d 203 (3d
Cir. 2020) (“basic fairness” requires cross-examination).

While courts have disagreed on the form of cross-examination
required by due process in this context, Appellant’s “circumstances
entitle[] him to relatively formal procedures.” Purdue, 928 F.3d at 663.
Appellant’s case does not involve the power dynamics associated with
student allegations against a professor. Appellant’s request for cross-
examination by his lawyer mitigated concerns of the hearing
degenerating into a “shouting match.” Walsh v. Hodge, 975 F.3d 475, 485

(5th Cir. 2020). Further, in contrast to Haidak, where the First Circuit

14



concluded that the university hearing panel effectively substituted for
the student’s representative, Appellant alleged here that questioning
occurred “by a Texas A&M employee who was aligned with the
complaining student.” Compare Appellant’s Br. at 43, with Haidak, 933
F.3d at 70-71. Appellant’s case more closely resembles Doe v. Baum, a
case In which the university chose between two narratives with little to
no physical evidence, and where the university disciplinary panel did not
ask questions of the accuser that meaningfully addressed the credibility
concerns raised by the accused student. Baum, 903 F.3d at 580.
Appellant’s case demonstrates cross-examination by an advisor is
essential to a fair campus disciplinary proceeding. Without it,
universities cannot be trusted to adequately test the credibility of the
parties or witnesses, thus stripping the accused of his constitutional due
process rights. Public policy therefore supports this Court holding due

process requires cross-examination.

15



CONCLUSION

For the above reasons, this Court should adopt the Purdue pleading
standard for Title IX claims and hold cross-examination is required by

procedural due process.

Dated: October 4, 2021 Respectfully submitted,

/s/ Lindsay McKasson

Lindsay McKasson (VSB96074)
BINNALL LAW GROUP, PLLC
717 King Street, Suite 200
Alexandria, Virginia 22314
Tel: (703) 888-1943

Fax: (703) 888-1930
lindsay@binnall.com

Attorney for SAVE
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